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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2467 
SUBLEY BEVERAGE COMP ANY, INCORPORATW>, 
. Plaintiff in Error, . 
versus 
CITY OF RICHMOND, A CORPORATION, Defendant in 
Error. · · 
PETITION FOR. WRIT OF ERROR. 
To the Honorable Ju,stices of the Supre·me Court of Appeals 
of fir,qinia: · ·· ' 
Your petitioner, rSubley Beverage Company, Incorporated, 
respectfully represents that it is ag·grieved by t~e judgment, 
or order, of the Law and Equity Court of the City of Rich-
mond, entered on the 20th day of January, 1941, in a pro-
ceeding by Notice of Motion :for Judgment in said Court in 
which it was' the defendant in a suit for the payment of cer-
tain license taxes assessed against it, as a manufacturer and 
bottler of soft drinks, by the Commissioner of the Revenue 
for the: City of Richmond on :behalf of the City of Richmond. 
This case is presented to this Honorable Court on the same 
record of pleadings and exhibits as presented in the court 
below. Exception by the petitioner to the judgment of 
2• the court below *appears on the face of the record. The,re 
being no bill of exceptions or certificate of exceptions 
filed herein, the transcript of the testimony and other inci-
dents in the trial of the above case is attached hereto. 
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A transcript of the record of the pleadings and exhibits 
is attached hereto. 
Counsel for the petitioner desires to use this petition as 
the opening brief. 
NATURE OF THE CASE. 
This was a proceeding· wherein the plaintiff in error was 
the defendant in a suit brought against it, by Notice of :Mo-
tion for J"udgment, by the City of Richmond, praying judg-
ment for the amount of license taxes, interest and penalty, 
alleg·ed to be due the City of Richmond for the years 1935, 
1936, 19'37, 1938, '1939, and 1940. The amount of the license 
tax alleged to be due the City of Richmond was $200.00 for 
each year as a manufacturer and bottler of soft drinks. The 
assessments were made against your petitioner under the 
color of authority of an ordinance which is questioned as to 
its legality and, for which reason, petitioner contends that 
said assessments were erroneous, and that the court below 
erred in its judgment. · 
Subley Beverage Company, Incorporated was, during the 
years 19"35, 1936, 1937, 1938, 1939, 1940, and for a number of 
years prior thereto, engaged in the business of manufactur-
ing and bottling soft drinks in the City of Richmond. For 
the purpose of presenting a complete history of the as-
3• sessment of the bottler's *license tax it should be noted, 
by reason of the fact that the exhibits filed as a part of 
the pleacling·s do not show an assessment, tbe petitioner paid 
the said tax for the years 1933 and 1934, but that as a result 
of an order, which is a matter of public record and should 
be judicially noticed, entered on the 14th day of December, 
'1934, by tl1e judge of the. Law and Equity .. Oourt of the City 
of Richmond, on a petition by the Richmoi1d Orange Crush 
Bottling Corporation, for the correction of an erroneous 
assessment, the petitioner herein received back from the 
City of Richmond the amount he had paid as license taxes as 
a bottler and manufacturer of soft drinks, for the years 1933 
and 1934. 
On December l 9, 1938, the aforesaid Commission.er of the 
Revenue assessed your petitioner for the yea.rs 1935, 1936, 
1937. On .January 25, 1938, a.n assessment for the year 1938 
was made. On l\f.ay 10, 1939, an assessment for the year 
1939 was made, and on January 30, 'l'.940, an assessment for 
the year 1940 was made. .(Exhibit '' A" filed with Notice 
of Motion as a part of the pleadings.) 
The pleadings show tha.t your petitioner was assessed as 
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a bottler and manuf ac.turer of soft drinks and, tberef ore, by 
virtue of the pleadings and the assessment shown therein 
places the alleged authority of the City of Richmond to eol-
lect said license tax before this Court, notwithstanding the 
failure of the pleadings to specify the ordinance under which 
the assessment was made. 
4 * *Tl1is case was presented in tlle trial court upon the 
pleadings and exhibits thc~rewith filed, and as it was 
presented there the record presents it in this Court, the ex-
hibits -being, in effect, a part of the pleadings. The plead-
ings showing that the assessments were made under the pro-
visions of an ordinance which is the only method by which 
the City of Richmond may impose license taxes. This, it is 
submitted, gives the petitioner the right to quote such ordi-
nance in this proceeding and for this Court to take judicial 
notice of the existence of the ordinance. 
The aforesaid assessments were. made pursuant to the pro-
visions of Section 70, Chapter 1 O, Richmond City Code, 1937, 
as amended by ordinance approved December 17, 1937. The 
pleadings show that no assessments were made for the years 
1935, 1936 and 1937 until after the ordinance was approved 
on December 17, 1.937. It is contended, therefore, that such 
assessments were retroactive and for that reason wholly il-
legal. It is also submitted that the assessments made sub-
~equent to the adoption of the ordinance on December 17, 
'.1.937, were illegal, for the reason that the City of Richmond 
has no authority to impose license taxes on this petitioner 
as a manufacturer. 
The ordinance, ref erred to in the pleadings, under which 
the assessments against your petitioner were made in 1933 
and 1934, and which brought about the refund of taxes as a 
result of the order entered in the Richmond Orange Crush 
Bottling Corporation case, was as follows: 
5* *Chapter 10, Section 62, Ric11mond City Code, 1924, 
as amended to January 1, 1934. 
"Bottling Establishments.-Persons, firms and corpora-
tions engaged in the business of bottling· soft drinks, mineral 
or aerated water, either or all ........ $200.00 ...... not pro-
rated.'' 
The ordinance a.pp roved on December 17, 1937, as shown 
by the pleadings, known as Section 70, of Chapter 10, of 
Richmond City Code, as amended to December 17, 1937, is 
as follows: 
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'' 70. Manufacturing and Bottling EstabHshments.-Per~ 
sons, firms and corporations engaged in the business of manu-
facturing· and bottling soft drinks, mineral or aerated waters, 
either or all ........ $200.00. Not prorated.'' 
Attention is called to the fact that only difference between 
the ordinance which was in effect on January 1, 1934, and 
which was invalidated by the court in the Richmond Orange 
Crush Bottling· Corporation case, and the present ordinance, 
is that the word "manufacturing" is added to the ordinance 
of December 17, 19'37. 
QUESTIONS PRESENTED. 
The questions here presented concern the validity of the 
assessments made against your petitioner for the years 1935, 
1936, 1937, 1938, 1939, and 1940. In this connection, it is 
pointed out that the assessments for 1935, 1936, and 1937 
could not ibe legal because there did not exist any authority 
for such assessments. · 
The validity of the ordinance of December 17, 1937, is raised 
upon two points: 
1. If the effect of the order of the trial court in the Rich-
mond Orange Crush Bottling Corporation case was to in-
validate the ordinance in effect on December 14, 1934, 
6* it is submitted that the ordinance of •necember 17, 1937, 
is illegal for the reason that a new ordinance, if authority 
for such an ordinance exists, should have been ordained 
rather than to amend the ordinance which the court had held 
to be without legal effect. 
2. The ordinance in effect in 1934, and the ordinance of 
December 17, 1937, are challenged as to legality on the 
gT01mds that Section 188 of the Virginia Tax Code, as 
amended to 1938, prohibits the City of Richmond from im-
posing a license tax on a manufacturer; that the City of Rich-
mond imposes a machinery tax on manufacturers and that 
this tax is in effect a license tax which carries with it the 
privilege to manufacture products; and that the tax pre-
scribed by Section 70 of Chapter 10 of Richmond -City Code, 
is in violation of the equal protection clause of the 1Four-
teenth Amendment to the Federal Constitution. 
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ASSIGiNMENT 01, E:RRO'.R~ 
It is respectfully submitted that when two learned judg·es· 
of the same court reach opposite conclusions on the same 
Iaws inrd tlre same· fa·cts;· it is proyier and ad'vis·abie· for the 
c911Tt of last :te·sort fo settle the q.ue·stions involved in o·rder 
ih'alf tlrose· fa'xpa'yers who· a.r'e\ affected rrray M.ve a· final de-
terminati'on as1 to· the validity 6f an o'rdinance or law ll'rider 
whicli: they ma:y or tna'y i\'6t c"oiiduct their bu:siness . 
. ~This assi'giflment of, erfor concerns. the validity of .Section: 
70 1 61 <:Jha1.9ter 10· of ~ichmond' City C6de, :t937. The reco'.rds"' 
show that th:e· --petiti6Iier is· a :rnailt(~acturer: 
: Ma?luf actu¥ers· are taxed by th~· State; un:cler $ection 73· of 
~he: Sta~e· Tax C6cl'e, upon: c.a'pital em}1>'luyed1 in'. the· business·:· 
Capital is defined, and excepted from the· definitiow is ma-
chinery and tools, and real estate, all of which are required to 
. be'. sepattalt!el~ a'ssessed: and' Mgregatecl:·for loca:l taxation. 
7• Th~re! is -nothing· in this *sectio:ii whi'ch eitfier authorizes· 
or' fo1'bid:S' further licen·se taxes; 
·. a3y th~ terms· 6f. ,Section 188; para'graph 15, of the State 
Ta~ Code~ Ii1a.1iufactlirers· are exempted from licenses of all 
kinds. This section of the Tax Code is as follows : 
· '' A manufacturer taxable· on capital by the State may, 
except- as in this· ,section pr6vi'ded, s~U ~nd deliver at the 
same· time to' li'ceifsed" dealei.·s' o'r retaiie:rs~ but not to con~ 
sumers, anywhere in· the State, without the payme~t of any 
license tax of a:ny kind' f6r sucli' pri'Vilege to the State, 01; to 
any city, town, 01i county.'' 
~It is earnestly c·ontehd~a· bf tli~· petitfoner that Section 
18~ of the State Tai Code definitely prohibits the imposition 
of ariy kintli of ai liceri.s(:f ta..x· upon· a1 :rhartufactnrer who' con-
firles· his stiles fo licei1seff dearni·s · or retailers·. The petitioiler 
comes: within this· category. 
'It is· furthei~ submitted that wh~n· the l'ule as to ,vhat ,vas· 
the intention of the' legisfafui·e· hi' enacting the l~.w is con-
sidered~· it becomes very apparent that by incorporating the 
foregoing exemption in Sectioi1 188; the purpose of the legis~: 
lkttuhf was· to· ertcolirag·e· manufacturing hi the· State of Vir-
girlia;· and that' it realized· if there were uot a restraint placed· 
upon' citie~, t'owns,· counties; as -Well _as th~. State, the.re pos-
sibly woultl be a multitude of lie.ens~ ~~xtis imposed1 :npori 
m.ainifaetrirers;· and' the· efforts of· the legislature to attract 
Btisiiies-s· irlto ·the· ,state would' be· defeated. 
This· position' is fuHlier strengthened· by the language· used' 
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in the charter which the legislature granted the City of Rich-
mond. Section 61 of the charter of the City of Richmond 
provides: 
'' 61. For the execution of its powers and duties the 
s• *City Council may raise annually, by taxes and assess-
ments in said city, such sums of money as they shall 
deem necessary to defray expenses of the same, and in such 
manner as they shall deem expedient, in accordance 1with the 
laws of this State and of the United States, and may, by 
curative ordinance, ratify and confirm irreg11lar assessments 
and levies of taxes heretofore or hereafter made, and the 
acts of all ministerial officers in connection therewith, and 
any such ordinance heretofore passed is hereby ratified and 
confirmed.'' 
The legislature has definitely placed a limitation upon the 
power of the City of Richmond to impose taxes or make as-
sessments, and it is respectfully submitted that .Section 70 
of Chapter 10 of Richmond City Code is not in accordance 
with Section 188 of the State Tax Code and is, therefore, 
invalid. 
In 37 C. J. 185, section 34, it is said: 
'' An act or ordinance imposing licenses and taxes must 
be within the limits of the power under which it is enacted.'' 
It is submitted that the City Council exceeded its powers 
when the ordinance in controversy was adopted. 
CONSTITUTIONALITY. 
It is well settled under the Fourteenth Amendment of the 
Federal Constitution that license taxes must bear equally 
and uniformly on all persons in the same class, and if a li-
cense tax makes an arbitrary distinction between persons 
similarly situated and does not fall alike on all persons en-
gaged in the same class of business, it is unconstitutional 
and void. 37 C. J. 200, See. 53. 
In the case before the Court, the subject being considered 
is a license tax upon a class of business-manufacturers, 
and not classes of manufacturers. The ref ore, and in 
9* addition to the *exemption set forth in Section 188 of 
the State Tax Code, a license ta..x imposed against one 
manufacturer while other manufacturers are not assessed 
makes the tax imposed on the petitioner discriminatory and 
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in contravention to the constitutional limitations set forth 
above. 
· In Bradley cf Co. ,1 • City of Richmond, 110 Va. 521, 227 U. S. 
477, the Court said: 
"It is competent for a city to classify different occupa-
tions for the purpose of imposing license taxes, and in order 
to render a classification illegal, the party assailing it must 
show that the business discriminated against is precisely the 
same as that included in the class which is alleged to be 
favored.'' 
It ma.y be argued, and it is conceded, that the City of Rich-
mond has imposed license taxes upon persons engaged in 
various manufacturing enterprises. This, however, does not 
bring the ordinances of the City of Richmond which impose 
license taxes on different groups of manufaeturers within 
the requirements of the Fourteenth Amendment, because 
there are numerous groups o.f manufacturers against which 
the City of Rfohmond has never made an assessment of a 
license tax for the reason that it has no authority to do so, 
either bv ordinance or under the Constitution. 
It is, "'therefore, submitted that because of the failure of 
the Council of the City of Rfohmond to provide for the as-
sessment of license taxes against all manufacturers, instead 
of ag·ainst a few groups of manufacturers, including the 
group of which your petitioner is a member, further renders 
the tax imposed by Section 70 of Chapter 10 of Richmond 
City Code invalid. 
10• ·This Court said in Consumers Brewing Company v. 
Norfolk, 101 Va. 171: 
"A manufacturer is one who is engaged in the business 
of. working raw materials into wares suitable for use." 
That language definitely establishes one, and only one, 
classification of the business of working raw ma.terials into 
wares suitable for use, and under that definition, it is re-
spectfully submitted that the City Council of the City of 
Richmond has no authority to create by legislative pronounce-
ment a new classification of the business of manufa.cturing 
and bottling soft drinks. The Court sa.id, in effect, in the 
Consu1ners Brewing Compa.n11 case, supra, tliat all manufac-
turers are in the same class whether eng·aged in manuf ac-
turing airplanes, soap, machinery, cigarettes, or soft drinks. 
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DOUBLE TAXATION. 
That Section 70 of Chapter 10 of Richmond City Code is 
invalid, is shown by the fact that the City of Richmond im-
poses a tax on manufacturers for iesing machinery and tools 
in a manufacturing business, and by the terms of subsection 
C of Chapter 10, a different tax is imposed on machinery 
and tools not used in a manufacturing· business, thus classi-
fying one as a manufacturers' machinery tax and the other 
as a tangible personal property tax. In the latter case the 
rate is higher. 
By reason of the different classifications the City Council 
has given to machinery, the fact is that the tax on the use of 
manufacturers~ machinery is actually a tax or license for the 
privilege of manufacturing and not a property tax, and 
11"" by that *token, and regardless of the proh.i!bitions of 
Section 188 of the State Tax Code, the City of Richmond 
is already collecting from the petitioner a license tax for the 
privilege· of manufacturing and bottling soft drinks. 
In Co1nmonwealth v. Hutzler, 124 Va. 138, the Court said: 
'' The license tax imposed on private bankers by section 
78 of the tax: bill, specifically and exclusively measured 'on 
the capital', must be regarded not merely as a privilege tax 
but as a charge upon the capital itself, and being an addi-
tional assessment under section 8 of schedule C, being upon 
'capital otherwise taxed', is plainly unlawful." 
This statement of the Court is specifically applicable to 
the situation set forth above. The tax on manufacturers' 
machinery is plainly a privilege tax and the additional as-
sessment under Section 70 of Chapter 10 constitutes unlaw-
ful double taxation. 
LEGISLATIVE INTENT. 
In Commonwealth v. Richmond &; P. R. Co., 81 Va. 355, this 
Court held, and cited with approval in Petersburg v. General 
Baking Co., 170 Va. 303: 
'' This is a question of legislative intent; and in solving the 
question in dispute, we are required to look to the words 
employed, according to their obvious meaning, and in this 
way ascertain a.nd declare wlmt was the legislative intent-
what did the Legislature mean iby the language employed, and 
in the connection in which it is employed as we find it in 
the act.'' 
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In Section 188 of the State Tax Code, the legislature has 
plainly said that manufacturers may conduct their busi-
12• ness •without the payment of a license tax of miy kind 
for such privilege to the State, or to any city, town, or 
county. 
It may be argued that Section 188 limits the exemption to 
selling and delivering at the same time to licensed dealers 
and retailers, but is not this a question of legislative intent? 
When the fact that the legislature bas not undertaken to im-
pose state license taxes on manufacturers but gramed them 
a license to manufacture in return for the payment of the 
tax upon capital is considered, it becomes obvious that the 
legislative intent was to exempt manufacturers from license 
taxes as a means of promoting and encouraging industry 
within the State of Virginia. 
This legislative intent is further emphasized by the absence 
of license taxes against manufacturers by the State, with 
one exception-Bottlers of Carbonated Beverages, under 
Section 199 of the State Tax Code. Upon examination of this 
section it clearly appears that it was not enacted for the pur-
pose of raising revenue but as an attempt to control com-
petition, as this Court may ascertain upon investig·ation. 
As further evidence of the leg'islature 's intention to ex-
empt manufacturers from license taxes, the Court's atten-
tion is called to the provisions of Section 192a and Section 
192b of ·the State Tax Code, which prohibits cities and towns 
from levying license taxes on manufacturers, and also that 
this Court held that the City of Petersburg was without au-
thority in imposing a license tax on a manufacturer selling 
bakery products to consumers. City of Petersburg v. Gen-
eral Baking Co., 170 Va. 303. 
13* *Likewise, the legislature has again indicated its in-
tention to exempt manufacturers. from license taxes by 
the enactment of Sections 299-h and 299Lc of the State Tax 
Code, which authorize the cities, towns and counties to ex-
empt manufacturing- enterprises from property taxes for a 
period of five years as an inducement to their locating within 
the State of Virginia. 
To say that the exemptions afforded by the sections of the 
State Tax Code are exemptions from license taxes merely 
for the P1:'ivilege of selling and delivering the articles and 
products of manufacturers, is inconsistent with the plain 
intention of the legislature to exempt manufacturers from 
license taxes of all kinds. · 
The purpose of manufacture is sale, and hence, it is rea-
sonable and proper that the manufacturer, taxed by the State 
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upon capital, and by the City of Richmond on the machinery 
used for manufacturing, should be exempted from the pay-
ment of license taxes when he comes to dispose of his manu-
factured products in the regular course of his business. Capi-
tal is employed to aid manufacturing. Machinery is also 
employed to aid manufacturing·. In neither case are tne 
taxes imposed by Section 73 of the State Tax Code and sub-
section (c) of Chapter 10 of Richmond City Code, to be re-
garded as property taxes. Therefore, and f orasmuch, as 
capital as to the State and rnachinerJJ as to the City of Rich-
mond are employed, the taxes on these subjects are in the 
same category as occupational or privilege taxes, and are in 
fact and in law license taxes which authorize manufacturers 
to produce manufactured products. The exemptions 
14• set forth in Sections 188, 192b and ""192c of the State Tax 
Code, clearly show that it was the intention of the leg-
islature to segregate manufactures from merchants and ped-
dlers and not merely to authorize them to dispose of the 
products on which they were already taxed for the privilege 
of manufacturing. 
CONCLUSION. 
While some of the theories propounded herein may be new 
and somewhat of a departure from previous lines. of rea-
sonin~-. the petitioner, as a manufacturer and, as such, a 
valuable unit in the economic affairs of the State of Virginia, 
believes that it was never the intention of the framers of the 
Federal and State Constitutions, or of the legislature, to re-
ta rd progress in production and stifling industry iby authoriz-
ing the imposition of innumerable taxes on the same subjects 
and for the same privilege. 
Petitioner, therefore, prays that a writ of error to the 
judgment of the Law and Equity CC\urt of the City of Rich-
mond entered on the 20th day of .J anua.ry, 1941, may be 
awarded. and that said judgment may be reviewed; and in-
asmuch as the whole case was submitted at the trial in the 
lower court and according to the petitioner's contentions, 
the City of Richmond is without authority to assess and col-
1(\ct anv kind of a license tax from it as a manufacturer 
of soft ·drinks, that a. final judgment be entered in favor of 
the petitioner (defendant in the lower court), and this peti-
tioner will ever pray, etc. 
An oral presentation is desired. 
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A copy of this petition was delivered to opposing counsel 
on the 7th day of April, 1941. 
*.SUBLEY BEVERAGE COMP ANY, 
INCORPORATED, 
By C. V. WERNE, 
Counsel. 
I, C. V. Yv erne, Attorney at Law, practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion 
the decision embodied in the judgment complained of in the 
foregoing petition, which judgment was entered by the Law 
and Equity Court of the City of Richmond on the 2oth day of 
January, 1941, should be reviewed by the Supreme Court of 
Appeals of Virginia and said judgment reversed. 
C. V. WERNE, 
Attorney at Law. 
Received April 7, 194:L 
M. B. W ATT-S. Clerk. 
May 28, 1941, writ of error allowed. Bond $500.00. 
EDW. W. HUDGINS. 
Received May 31, 1941. 
16~ 
M. B. W. 
""IN TIDJ 
SUPREME COURT OF APPEALS OF VIRGINIA 
AT RICHMOND. 
SUBLEY BEVERAGE COMP .ANY, INCORBORATED, 
Plaintiff in Error 
versus 
CITY OF RICHMOND, Defendant in Error 
SUPPLEMENT.AL MEMORANDUM AND CERTIFICATE 
T,O PETITION FOR WRIT OF ERROR. 
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The petition for a writ of error in the above styled case set 
forth at the heading thereof that the proceeding is in the 
.Supreme Court of Appeals of Virginia. at Richmond, and 
said heading being a part of the petition is substantial com-
pliance with Rule 9, par. 4, and therefore meets the require-
ments of said Rule of this Court. 
Being within the time limit for filing the petition for a 
writ of error, counsel for the petitioner certifies as follows: 
I, C. V. Werne, whose address is 1915 Central National 
Bank Building·, Richmond, Virginia, an attorney practicing 
in the Supreme Court of Appeals of Virginia, do certify that 
in my opinion the decision embodied in the judgment 
17• complained of •in the petition for a writ of error filed 
in this proceeding, which judgment was entered in the 
Law and Equity Court of the City of Richmond on the 20th 
day of January, 194:l, should be reviewed by the Supreme 
Court of Appeals of Virginia and said judgment reversed. 
C. V. WERNE, 
Attorney at Law. 
Copy of this Supplemental Memorandum and Certificate 
was delivered to opposing counsel on the 16th day of April, 
1941. 
C. V. WERNE, 
Counsel for the Petitioner. 
EXHIBIT. 
pag·e 1 ~ VIRGINIA: 
In the Law & Equity Court of the City of Richmond. 
City of Richmond 
v. 
Subley Beverage ·Co., Inc. 
Transcript of testimony and other incidents in the trial 
of the above styled case, tried before the Hon. Willis D. 
Miller, Judge of said Court, on October 25, 1940, in the Law 
& Equity Court of the City of Richmond, Richmond, Vir-
ginia. 
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Appearances: Henry R. Miller, Jr., Esq., Asst. City At-
torney, counsel for plaintiff. 
C. Victor W erne, Esq., counsel for defendant. 
page 2 ~ Mr. :Miller: It is stipulated that the defendant 
Subley Beverage C9mpany, Inc., was assessed with 
license taxes, penalty and interest for each of the years and 
in the amounts shown in the affidavit attached to the original 
notice of motion filed in this proceeding and that the defend-
ant corporation was engaged throughout each of those years . 
in the business of bottling and manufacturing soft drinks, 
mineral and/or aerated waters in the City of Richmond at 
2908 West Broad Street; that it made no application for a 
. city license tax for any of those years; that the Commissioner 
of the Revenue made the assessments referred to upon the 
basis of the report of the city license inspector; that no por-
tion thereof has been paid and that there is now assessed 
and outstanding as unpaid the total sum of taxes, penalties 
and interest amounting to $1,414.61, together with interest 
upon $1,313.00, a part thereof, at 6% per annum from June 
1, 1940, until paid. 
That is what the city would like to have and I suggest you 
dictate what you would like to have on behalf of the defend-
ant and see if we c.an agree on it. 
Mr. W erne : ·would you a~Tee to this : that it is stipulated 
that the reason for the city's failure to assess the tax cur-
rently each year for the years involved was that there had 
been rendered a decision in the Law & Equity Court 
page 3 ~ in the case of Richmond Orange Crush Bottling 
C01npany v. Citv of Richmond, granting a refund 
to the petitioner therein in the amount of the 1933 assess-
ment made under Section 70 of the license chapter prior to 
the 1937 amendment thereof; that the taxpayer has pa.id to 
the City of Richmond taxes on machinery and tools used 
in the bottling business ; that the taxpayer has paid to the 
State of Virginia the ,State license tax as a bottler; that no 
statements were received from the city tax officers claiming· 
any portion of this amount until the latter part of 1937 or 
the first part of 1938; that the taxpayer paid to the State 
of Virginia its tax upon tl1e capital of its business as a bot-
tler of soft drinks; also, that said defendant, pursuant to 
the order of the Law & Equity Court in the Richmond Orange 
Crush Bottling Corporation case received a refund of this 
license tax for the year 1933 and 1934. 
Further, that the reason why this defendant has not paid 
this· tax since the amendment of Section 70 on December 17, 
14 Supreme Court of Appeals of Virginia 
1937, was by reason of the provisions of the Court's order 
entered in t:µe Richmond Orange Crush Bottling Corpora-
tion case directing a refund of. the taxes. · 
Mr. Miller: And it is agreed that there shall be filed 
herei:µ a <!opy of the order entered in this Court in the case 
of .Richmon'd Orange Crush Bottling Corporation v. City of 
Richmond, along with a copy of the petition in that 
page 4 ~ case and a copy of the order entered in the case of 
; ' G. J. Saa.ay, trading· a.s Star Bottling Works, v. 
City of R-ichmond. ' 
page 1 ~ VIJ:l,GINIA: 
Pleas before the Honorable Willis D. Miller, Judge of 
the Law and· Equity Court of the City of Richmond, held 
for the said City at the Courtroo~ thereof in the City Hall 
oµ the 20th day of January, 1941. · · 
. ., 
Be it remembered that heretofore, to-wit: In the Clerk's 
Office of 'the Law an"d'Equity Court of the City· of Richmond 
on the 6th day of ,July, i940: Oame City of Richmond, by 
counsel, and :filed its Notice of Motio~ for Judgment against 
Subley Beverage Company, Incorporated, which Notice of 
· Motion for J-q.dgment is in the words and figures followi~g, 
to-wit: · · · · · · 
"Virginia : 
In the Law and Equity Court of the City of Richmond. 
City of Richmond, Plaiµtiff 
v~ 
Subley Beverage Company, Incorporated, Defendant. 
NOTIOE OF :M:OTION FOR JUDGMENT FOR TAXES. 
To: 
Subley Beverage Company, Inc., 
· 2908 West Broad Street, · 
Richmond, Virginia. 
Please take notice that th~ under~igned City of Richmond, 
a municipal corporation of th~ 'State· of Virginfa, by its at-
. torney, will at 10 A. M. on Monday, the 22nd day 
page 2 ~ of July, l.940, or as soon thereafter as the same may 
be heard, move the Law and Equity Court of the 
Subley Beverage Co., Inc. v. City of Richmond 15 
City of ~ichmond for a judgment against you for taxes due 
the City of Richmond in the amount of one thousand four 
hundred and fourteen & 61/100 dollars, ($1,414.61), with in-
terest upon· $1,313.00, ~ part thereof, at six per centum per 
annum· from the first day of ,June, 1940, until paid, together 
with the costs of this proceeding. Said sum of $1,414.61, 
togetlier '\,Vith interest as aforesaid, is now justly due by you 
and unpaid to the City of Richmond on account of license 
taxes assessed against you lby the Commissioner of the Reve-
nue for the City of Richmond for the years and in the amounts 
as shown ·upon the statements thereof attached hereto and 
:filed herewith as· exhibit ''A''. 
CITY OF RICHMOND, 
By HORACE H. EDWARDS, 
pity ~ttorney. 
State of Virginia 
Citi of Richmond, to-wit : 
This day personally appear~d J.M. Mill~r before me, E. B. 
Redford, a Notary Public in and for the City afore said, who 
by me being first duly sworn, made oath as follo-ws: T4at 
the said J. l\f. 1\filler is, the Comptroller of the City of Rich-
mond, and for many years prior to .T 11.ly 1, 1940, was Deputy 
Comptroller, and as such Comptroller is charged with the 
duty of enforcing claims for City license taxes and 
page 3 } is familiar with the bqp~s and records of his office 
which show· u~paid items of City license taxes; 
that be has examined the books ancl records of bis office, and 
according to them there is now justly due unto the City 'of 
Richmond by Subley Beverage Company, Incorporated, a 
City license tax for each ~f the license t~x years 1935, 1936, 
1937, 1938, 1939 and 1940 of $200.00 and penalty and interest, 
as follows: 
Taxes . . . ............................... $1,200.q() 
Penaltv and interest assessed. : . . . . . . . . . . . 83.00 
Additional Penalty . . . . . . . . . . . . . . . . . . . . 30.00 
Additional interest to ,Jun~ ~' 1940......... 101.61 
Total. ................. $1,414.61 
together with interest upon $1,3~3.00, a part thereof, at six 
16 Supreme Court of Appeals of Virginia 
per centum per annum from June 1', 1940, until paid, as 
sh:own by the attached bills. 
J. M. MILLER, 
Affiant. 
Subscribed and sworn to before me this 3rd day of July, 
1940. 
My commission expires on the 10th day of August, 1940. 
Exhibit .A. 
E. B. REDFORD, 
Notary Public. 
page 4 } 1938 CITY OF RICHM·OND, VA. 8852 
BUSINESS LICENSE 
Licensee Subley B eve·r-idge Co. 
Trading as 




The above Licensee is herebv authorized to conduct the busi-






Beauty Parlor . 
1935 
Beverages 











Bottlers soft drinks 




This Copy to be filed 
in the Comptroller's 
Office 
BUSINESS LICENSE 
jpage 5 ~ 1938 CITY OF RICHMOND, VA. 8853 
BUSINESS LlCENSE 
Licensee Subley Beveridge Co. 
Trading as 




The above Licensee is herebv authorized to conduct the busi-



















Bottlers soft drinks 
J C P 1938 Total 
200 00 
200 00 
This Copy to be filed 
in the Comptroller's 
Office 
BUSINESS LICENSE 
page 6 ~ 1938 CITY OF RICHMONDt VA.. 8854 
BUSINES.S LICENSE 
Licensee Subley Beveridge Co. 
Trading as 




The above Licensee is hereby authorized to conduct the busi-
















12/19 HE T 
1937 




Bottlers soft drinks 200 00 
J C P 1938 Total 200 00 
This Copy to be filed 
in the Comptroller's 
Office 
BUSINESS LICENSE 
page 7 ~ 1938 CITY OF RICHMOND, VA. 3570 
BUSINESS LICENSE 
Licensee Subley Beveridge Co. 
Trading as 




The above Licensee is hereby authorized to conduet the busi-
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Botl Estab 
1938 
Jan 25 W 
Total 
200 00 
200 00 200 00 
This Copy to be filed 
in the Comptroller's 
Office 
BUSINESS LICENSE 
page 8 ~ 1939 CITY OF RICHMOND, VA. 7004 
BUSINESS LICENSE 
1939 7004 
Licensee Subley Beveridge Co. 1939 
Trading as 4 
Address 2908 W Broad 
The above Licensee is hereby authorized to conduct the busi-
















Sect #70 200 00 
May 10 1939 G Total 200 00 
Tax 
200 00 
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This Copy to be filed 
in the Comptroller's 
Office 
BUSINESS LICENSE 
page 9 } 1940 CITY OF RICHMOND, VA. 4702 
BUSINESS LICENSE. NO. 4702 
Licensee Subley Beverage 'Co. Inc 
Trading as 
Address 2906 W Broad St 
Occupation Bases 
Auto Repair 
Auto W ash-Poli~hing-Greasing 
Barber Shop 
Beauty Parlor 
Beverages ( •) 
Cleaning and Pressing 










Sect 70 Bottlers Soft Drinks 200 00 
1-30 1940 R O A TOTAL 200 00 
Duplicate 
This Copy to be filed 
in the Comptroller's 
Office 
22 Supreme Court of Appeals of Virginia 
BUSINESS LICENSE 
page 10 ~ 1939 CITY OF' RICHMOND, VA. 9683 1939 9683 
1939 
Licensee . Subley Beverage Co 
Trading as 
Address 2908 W. Broad St 
4 
INTEREST AT RATE OF' 
6% WILL BE ADDED IF NOT PAID 
WITHIN 30 DAYS FROM DATE OF ASSESSMENT .. 







Cleaning and Pressing 
Contractors 
Merchants Retail-Wholesale 
(Penalty on bill 8853 for 1936--10.00 
(Interest on bill 8853 from 
(Dec. 15, 1936 to Dec. 15, 1939 37 .80 
City Atty 12/16 1939 TOTAL 47 80 
Penalty and Interest on bill 8853 
for 1936 
NOTICE MAILED. 
Date DEC 20 1939 
By RR 
This Copy to be filed 
in the Comptroller's 
Office 
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page 11 } 1939 CITY OF RICHMOND; VA. 9684 1939 
9684 1939 
Licensee Subley Beverage Co 4 
Trading as 
Address 2908 W. Broad St 
INTEREST AT RATE OF 
6% WILL BE ADDED IF NOT PAID 
WITHIN 30 DAYS FROM DATE OF ASSESSMENT. 







Cleaning and Pressing 
Contractors 
Mercl1ants Retail-Wholesale 
(Penalty on bill 8854 for 1937--10.00 
(Interest on bill 8854 from 
(Dec. 15, 1937 to Dec. 15, 1937.-25.20 
City Atty 12/16 1939 TOTAL 35.20 
NOTICE MAILED. 
Penaltv and Interest on bill 8854 
for 1937. 
Date DEC 20 1939 
By RR 
• i 
24 Sittpte:rtte Ce'lirt· oi .&ppM.ls M Virgimj 
This· Copy t6 be fil~d 
in the Comptroller's 
Office 
pag;e 12 ~ And at another da1Y,· ~o.;wit:: ~l a Law and 
Equity Court of the City of Richmond, held the 
22nd day of July, 1940. 
This day came the plaintiff and defendant by .counsel,. and 
on the motion of the pl~intiff by ifs attorney' it is oidered 
that this case be docketed. 
The..· defendant then, fti'ed'. li~tefai a1 oouniter-affidavit and 
pl~aded ''.now . dss1impsi't 1.' an1cl put itself upon the Country 
and the' plai·nit>i1.r: l~kewise1.· 
l I , ' I • ' 
Virginia·: 
In the Law and Equity Court of the Cify- or' R'i(3hmond. 
!1 \ 
C~ty of Richmond 
'l). . : , ·: 
Subley Beverage Company, fn·corporated~ 
~) .. I i 
AFFIDAVIT BY DEFENDANT~· 
State of Yitgi:rH:a 
City of Richmond, to-wit:' 
. This day pe·rsonally .appearea. E.· M.- Subley Before me; 
.......... a Notary Fubli<fin and f o:r the city antl stale afore-
• I , said~ who being by me, first duly sworn, rriade oath 
pagEf 13· ~ as followEf:· Thal the' said' E. M .. Subley is presi-~ 
:· . den~ Of\ the SubJey Bev~rage Oompanr1 In~orp?-
rated, and as such has full authority to· make this affid·av1t 
onr behalf of. tbe,al;>ove defendant fo the above entitled cause; 
and~ that> the plaintiff, through its duly authorized officers 
and/or agents, el'roneously assessed license taxes against 
the said defendant" for the years 1935, 1936, 1937, 1938, 1939 
and 1940; and that the plaintiff. ts. not_ entitled, as the.affiant 
verily believes, to recover anything from the defendant on 
Subley Beverage Co., Inc. v. City of Richmond 25 
the claim set forth in the Notice of Motion for Judgment 
filed in the above causes. 
E. M. SUBLEY, 
Affiant. 
Subscriibed and sworn to before me this 22 day of July 
1940. . ' 
My commission expires on the 11th day of Feb. 1944 . 
. . . . . . . . . . . . . . . . . . . . . . 
Notary Public. 
page 14 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 
31st day of July, 1940. 
This day came the defendant, by counsel, and by leave of 
Court filed herein a statement of the grounds of his defense 
to this action. 
Virginia: 
In the Law and Equity Court of the City of Richmond. 
City of Richmond 
v. 
Subley Beverag·e Company, Incorporated 
GROUNDS OF DEFENSE. 
The defendant, by its attorney, comes and says that it is 
not liable to the plaintiff in the above styled case as alleged 
in the Notice of Motion for Judgment filed herein, and for 
its grounds of defense assigns the following, among other 
grounds. 
1. That the defendant is a manufacturer of carbonated 
beverages, and is required to and has paid a tax on its capital 
to the Sta.te of Virginia, by reason of which~ under the pro-
visions of the laws of the State of Virginia, it is not liable 
to the plaintiff for a license tax of any kind. 
26 · Supreme Court of .Appeals of Virginia 
2. That the plaintiff has no authority under the laws of 
the State of Virginia to assess, or cause to be as-
page 15 ~ sessed, any license taxes against the defendant, 
and tl1a t the license taxes ref erred to in said No-
tice of Motion for J udg·ment are invalid. 
3. That the license taxes ref erred to in the said Notice of 
Motion for Judgment were erroneously assessed against 
the defendant. 
4. That the plaintiff's officers or agents assessed license 
taxes against the def end ant for the years 1935, 1936 and 
1937 without the required authority of an ordinance to do 
so. 
5. That this Court, by reason of an order entered against 
the plaintiff on the 14th day of December, 1934, under the 
provisions of which the plaintiff was required to refund a 
license tax assessed against the Richmond Orange Crush 
Bottling Corporation, did rule that the plaintiff was without 
authority to assess the license tax referred to in the Notice 
of Motion for Judgment against manufacturers of carbonated 
beverages, and for that reason the prior judgment of this 
Court preeludes any reeovery by the plaintiff from the de-
fendant. 
The defendant reserves the right to amend these grounds 
of defense as and when it may be so advised. 
July 30, 1940. 
SUBLEY BEVERAGE COMP ANY, 
INCORPORATED, 
By C. V. WERNE, 
Counsel. 
page 16 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 
25th day of Octo her, 1940. 
This day came the plaintiff and defendant by counsel and 
neither party demanding a jury for the trial of this case 
but agreeing that all matters of law and fact migllt be heard 
and determined and judgment rendered by the Court; and 
the evidence and arguments of counsel having- ibeen heard, 
and the Court not now b~ing _advi.sed of its opinion and judg-
ment to be rendered herem, time 1s taken to consider thereof. 
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And now at this day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 20th day of January, 1941. 
This day came again the plaintiff and defendant by coun-
sel and the Court having maturely considered the evidence 
and arguments of counsel, and now being advised of its opin-
ion and judgment to be rendered herein; it is considered by 
the Court that the plaintiff recover against the def end ant 
the sum of One thousand four hundred fourteen dollars and 
sixty-one cents with interest on One thousand, three hundred 
thirteen dollars, a part thereof to be computed after the rate 
of six per centum per annum from the 1st day of 
page 17 ~ June, 1940, until paid, and its costs by it about its 
suit in this behalf expended; to which action of 
the Court the defendant by counsel objected and excepted. 
Memorandum: Upon the trial of this case the defendant 
by counsel excepted to sundry rulings and opinions of the 
Court given against him and the said defendant having in-
dicated his intention to apply to the Supreme Court of Ap-
peals of Virginia for a writ of error and supersedeas to said 
judgment, it is ordered that said judgment be suspended for 
a period of ninety da.ys from this date in order to enable the 
said defendant to apply for a writ of error and supersedeas, 
or until the, defendant's petition is acted on by the Supreme 
Court of Appeals of Virgfaia, if such petition is actually 
filed within the said ninety days, upon condition that said 
defendant, or some one for him, within ten days from this 
date, enter into bond before the Clerk of this Court in the 
penalty of Eighteen hundred dollars with surety to be ap-
proved by said Clerk and conditioned according to law; or in 
lieu of said bond the defendant ma.y execute a bond in the 
penalty of eighteen hundred dollars with surety to be ap-
proved by the Clerk of this Court, containing all the condi-
tions relating· to a s11persedea8 bond, and if such supersedeas 
bond be given, then the judgment this day rendered herein 
shall be suspended for a period of ninety days from this date 
or until said petition is acted on by the Supreme Court of 
Appeals of Virginia, and until the further order of this Court, 
if such petition is actually filed within the said ninety days. 
page 18 ~ I, Luther Libby, Clerk of the Law and Equity 
Court of the City of Richmond, do hereby certify 
that the foregoing is a true transcript of the record in the 
above entitled cause wherein City of Richmond is complain-
28 Supreme Court of Appeals of Virgi.Iµa 
ant and Subley Beverage Company, Inc., defendant, and that 
the plaintiff had due notice of the intention of the defendant 
to apply for such transcript. 
Witness my hand this 31st day of March, 1941. 
LUTHER LIBBY, Clerk. 
Fee for record $5.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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